1 ' I8 THE SUPERIOR COURT OF ARIZUQA

2 PIMA COUNTY ‘
3 )| FARMERS INVESTMENT COMPANY, ) | |
- || @ corporation, ) - - N
4 | | | ) No. 116542
Plaintiff, ) | |
| V. ) DUVAL DEFENDANTS' RESPONSE
6 : “ o ) TO PLAINTIFF'S MOTION FOR f
THE ANACONDA COMPANY, a ) SUMMARY JUDGMENT, OPPOSING |
7 | corporation, et al., ) AFFIDAVITS AND MEMORANDUM !
8 Dafendants. ) -
) |
9 )
_ _ - | R
10 | Duval Defendants . res pmnd to and oppmse Plaxntlff'c i
'11- Hotxon for Summary Judgmunt, upon the grounda herelnafter set
12 | forth:
13 l. The material facts are dispuﬁéd. Further, even
14 lf*thewfacts and conclusions set forth.in'ﬁhe Affidavits and
15 || Exhibits at£a¢h¢d to Plaintiff's Mofibh'wefé true, such facts
16 | would be inﬂufficient:to s?pgsrt“ﬂpmmary_judgment and therao
17 || would remain for determination rnuaerous and disputed genuine
181'1ssues of law and material fact.
19 | 2. Plaintiff is not entitled to judgment as a
20 | matter of law.
21 | 3. The Plaintiff's Motion and thd-hffidavit support-~
22 | ing it contain the following legal and factual deficiencies,
23 | any of which, standing alone, would be sufficient tc réquizé
24 | denial of the Motion: _ _
25 a. The affidavits do not establish as an.eviw
26 || dentiary fact that Duval Deﬁpndantﬂ'"use" a qubstantlal or even
27 | an appreciable amount of'water out31de the Critlcal Area, though
28 | this unsuppnrted and lnﬁcrract DY oporlttcn is btated in thu
29;iﬂﬁtlon. To the contrary, Duval s prlmary ubes Qccur.ln51da_
30 I the Critical Area.
31’ _ . There is no uvxdencﬂ what;oev&r b@forﬂ thie
32 }Luurt that the present or future pumpan of water by Duval
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FCTL002122



-

w 0 N O o b~ W N

ok P
~ O

pd b
W N

bt el
P

pd
(8))

A »d ° b e
O W OO

5 R 8 R =B

Defendants from their wells situated on their landS haS-éf¢ectéa

or wmll in any way affect, ‘e¢ither from a factual or legal atand-;

‘point, the groundwater table under Plalntiff s 1and or Plaxn~ |

tiff's past, present or future uses of groundwéter:;_

¢. There is nO_EVldEnCE thattheggbundwater
level decline alleged in Plaintiff's complaintbut:ﬁotmentioned
in its Motion or Affidavits, has not bheen solely caused ox
largely cohtributed to by the Plaintifif's own increased, eg_
cegsi?e and WastQEUl uﬁes of-groundwatéf.' ““¢au ; B

d. The remedy invoked and the summéfy judgment
soughtmi5~ihjunction. The Affidavit is deﬁOid'of aﬁyfacts
wblch would enable, much less require, the'CGnrt t6 rejéct the

specific afflrmatlve dﬁfenses asserted by the Answer of Duval

Defendants, which 1nclude (1) Pla1nt1ff'5 belng gumlty of laches,

(2) Plaintiff's claim belng barred Ly 11n1tat10n3,.(3) Plaintiff'

having unclean hands; (4) the necobS¢ty of ﬁnklng a comparatave
appraisal of the interests of third perﬁonﬂand the publlc,.the
character of the interests involved, and the relative hardships
to the parties; (5) Duval's having nmade é éﬁbstantialjcontri*
bution to the common source of supply by retiring large acre-
ages of farmlaﬁa from cultivatizn; and (06) that =hes grﬁntinq

of an injunction would deprive Duval Defendants of their prop-

erty without due process and without just compensation and

would deny them equal protection of the laws.

4. As construed by Plalntlff, t he ﬁxxzona groundwaterb

statutes would be unconqtltutlona*¢y vague, arbxtrary, and dis~'
criminatory, would deny Duval Defendants substantxve and proﬂ'
cedural due process and of equal protoctlonof Lhe laws, and_ :
would result in an unconstitutional taking ofnuvélnefendanps'
D opertv without just compensation and for aéﬁrivqﬁgmgnqrsan“

stituticnally prohibited purpﬂ 2.

L

. This r{(}ﬂ[;)ﬁ.‘lii{: lt:i based upon the Lt**c.,ard..;, flle and

-2-
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r‘“

1 | Defendants from their wells 51tuated on theee”iande has;affected
2 | or will in any way affect, either frdm a factual orhlegal standnn.
3 pomnt, the groundwater table under Plalntlff's land or Plaln-
4 | tiff's past, present or future usee of greundwater. '
5 ¢c. There is no evidence that the groundwater--fl
6 level decllne alleged in Plaintlff's conplalnt but th mentzonedh
71 in ite Motion or'AffldaV1ts, has not been solely caused or I
8 largely contrlbuted to by the Plalntlff S own 1ncreased, _x+
9 cessive and wasteful uses of groundwater. ”
10 d. The remedy invoked and the enmmany judgmenﬁ
11 || sought is injunetion. The Affld&Vlt is devoid of any facts -
12 ehich would enable, much less require, the Ccurt to-reject the‘ 
13 || specific affirmative defenses asserted by the Answer of Duval
14 || Defendants, which include (1) Plalntlff s belng gullty of lachee;.
15 (2} Plaintiff's claim being barred by llmltatlons, (3} Plamntiff"d
16 having Unclean'handﬂ- (4) the nece951ty of maklng a. comparatlvel
17 | appraisal of the interests of third pereona and the prulzalzl.c.n.r the.
18 || character of the interests involved, and the-relatlve hardships
19 || to the parties; (5) Duval's having made a substantial contri-
20 | bution to the common source of supply by retiring large acre-

21 || ages of farmland from cultivation; and (6) that the§granting
22 | of an injunction would deprive Duval Defendantefof.their'propﬁ-

23 i erty without due process and wxahwut 3u st compeneatlon and

24 | would deny them equal protectlon of the laws.

25 4. "As constirxued by Vlalntlff, the Arlzonalgroundwater
26 | statutes would be'unconstltutlonally vague, arbxtrary, and disan’.
27 crlmxnatery, would deny Duval Defendante aubstantive and pro~f _

28 I cedural due process and of equal preteetlon of the lawe, and

2Qi would result in _an unecn_tltufxenal taklng ﬁf Duval Defendante

31 .atltutlﬂﬁdlly prohlblred purmeee.

32 This Response is baued upon “the rncerde, f@leeﬁandfﬁu

(196
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1 dlscovery materlals hereln, the attached exnlblts and affldavlts
and the Memorandum of Poﬁn*s ‘and Authoritles followxng.

i Dated thls [' day of March 1974
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FENNEMORE, CRAIG, von AMMON & UDRLL '

wj

James w Johnson

lOO‘West‘Washlngton Street _
1700 -First Natlonal Bank Plaza

 , :- .Phoen1x,_A" ‘85003 -
SO 1'Attorneys for Duval Defendants

197 )

FCTL002125



A e W e g W L Aty Lt e W pdaer o taga - I B - d =

MEMORANDUM OF POINTS AND AUTHORITIES
. THE MATERIAL FACTS ARE MANY AND

| DISPUTEDﬂﬁND RAISE THE ADDITIONAL ISSUES
OF WHETHER PLAINTIFF'S ‘CLAIM IS BARRED

1

2

3

4 -
BY LACHES, ESTOPPEL, UNCLEAN HANDS, RELATIVB

54 ~ HARDSHIPS OR BY OTHER EQUITABLE PRINCIPLES

6 ' FICO asserts the facts are 51mp1e and undrsputed The

7 facts are not simple and undisputed Even the central fact of

3t§FTCO s argument is dlsputed Contrary to FICO's assertions,

9

fDuval is not transportlng'water prlmarlly for use outeide the
- 1 o | | N - |
10 Crltical Area.

T R o This'case is controlled bythe doctrlne of reasonable
12 use. ReasonableneSS'ls-a questlon of faot t{“What le”a reason-
13 able use must depend toha.qreat extent upon;meny factors, such
d 14 | as the persons 1nvolved, the nature-of thelr“nse and all the

15 || facts and c1rcumstances pertlnent to the 1ssue._ :Brletor V.

16 || Cheatham (Brlstor 1Y), 75 Arle. 227, 237, 225 P.2d 173 (1953).

17 || Among the many pertinent facts and circumstances which must be

18 || considered in this case are those summarized bhelow. Cases of

e T L R e B R R B T g T L Nl B L e L e e a ina e T
£ 3 . '

19i this megnitude and complexity cannot be decided by disregarding
20‘ the hydrological end'other factual situations which the ground-
’water Statutestweredeeigned to regulete;Jw“

22 | Because FICO takes the poeition°that the designation
23! of the1Cr1t1cal Groundwater Area is all 1mportant and because
'244 Duval malntalns that it doee not use_etgnifloent quantitlee of
25 iwater outside the Criticalwcroundwnternroa, Duval's activities
) — ' '

27 | - Duval Defendants assume that even under the dlstorted

version of the reasonable use doctrine which FICO is attempting to
| urge on the Court, the transportation out of the Critical Area
llend out of the state, for that matter, of the water which forms
29¢!the moisture content in oopper concentrates and of agricultural
i crops such as cotton, qrern and pecans, does not violate the o
30 || reasonable use doctrine. - In a purely literal sense, the sale of
i crops and concentrates involves the sale and trangportation cf

31 ; water. However, Duval Defendants know of no cases which hold that |
| the sale of crops or oontentratee constitutes unlawful transpor-
32 ' tation of water. ' - - -

' ?

2 e o   - -  'd - o  5  o {

g | . . o -4 ; - | {
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24
25

26

28

30 |

31

32

in relation to the Critical Area shonlad ho er'mined.- Df far

greater lmportance, hewever,_are Duval's actrvrtles in relatxon

to the. statutorily de51gnated Groundwater Subdlvision.; FICO has .

not once mentloned much less dlscussed,_the exlstence of

the Sahuarita—Contlnental Groundwater SubdlvrSLon, so desxgnatedff 

by the State Land Department pursuant to.A R.S. 545 308

the contrary, FICO has trled to gloss over and obscure the very

clear and dlstlnct meanings of the statutory terms “groundwater r~

basin and “groundwater subd1v151on" by lmplying that such terms

are synonymous with “crltlcal groundwater area even though each';,

of these terms 1s spec1f1cally and separately deflned by.A R S.'d

§45-301. FICO makes no dlstlnctlon whatever between these termsjf_r

of art and uses them 1nterchangeab1y (FICO s Motion, p. 2,_1

grounds 4 and 5). FICO even states that there 1s a groundwaterf

basin underlylng the Sahuarlta~Cont1ntntal Crltlcal Groundwater
Area" (Motion, p. 1). In referrlng to Jarv1s I 1n its-memo-i

randur at page 4, FICO rmplles that this Court is now dealing

with a "groundwater basin of a duly deargnated_oritdoa;‘groundﬁﬂ
water.area.“ Duval Defendants concede that a'desigaated
critical groundwater area could be contiguous with a designated
groundwater basin and/or one or more-derighated groundwater

Lasin subdivisions. But thls is not the case here.l'

Although FICO works hard to muddy tht waters, lt

remains that “crltlcal groundwater arca” and."groundwater~sub+;-'

dlv151on“'have separato, dlSLlHCt and orecase statutory defi#g .

but the desxgnat:on of the Subdivxs:on Wthh is controlllng

here. However, even this does not tell the entlre story )

e -

nristor v, Cheatham tells vs there is far more Lo oonsiuer

"nltlons. And it is not the desianatlon of the Crxtlcal Area _ °”'

han the mere location of papelines whrch‘aupplv maaeﬂup water.ff

Attached as bLxhibit ”C“'ie a map ﬂnowxng the loeatlonij

of Duval's propertics and activities in the_upper aanta Cruz

FCTL002127



1 || Valley south of Tucson. The nature of Duval' usea lS sum-'a

marized in the attached affldav1ts. Duval mlnes'approxlmately

2
-3 _38 , 325,000 tcns of ore annually from its Esperanaa and Sierrita .
"4 Pits in the Slerrlta Mountalns on the wast aide cf thaﬂvalley.

5 The ore is hauled to Duval S mills-where it 15 ground to a flne_
6 || powder and mixed w1th vater. From.the slurry-thus formed, the
7 It copper is removed in the form of concentrates by the flotatlon'

8 || process. The'mill talllng remalnlng in the slurry is dlsposed-

9 of'by piping 1t.to tailing ponds. Watar in the alurry 15 pumped
10 || from the talling ponds back to the mill and reused. o '
11 The‘milling processrequlresapproxlmatelyone ton_of_

12 j watexr for each tcn of ore milled. Although water is aonserﬁedl
13 | and recycledtothemaximumextent’possible,apprdximately

14 || 23,000 acre feet of make-up water are required annﬁally.

15 §| Make-up water is pumped from land owned by Duval in the Santa

16 || Cruz Valley and fed into a common plpEllnE Wthh transports

17 §| such water to the mills. The Esperanza Well Field is located

18 f on a tract of appraximately 562 acres located-inSida the

19 || Critical Area. The Sierriaa'Well Field is also located inside

20 | the Critical Area on a tract of landEéﬁpriaaduéfapérgximately

21 15,950 acres known as the south half of the Canca Land Graﬁt.

22 || Of the lands owned by Duva1 inside.the Critical Area, approx-
23 || imately 1,530 acres have a hiatory of cultivation'and are
24 | entitled to the use of approxlmatcly 10,710 acre feet per year

25 || for agricultural purpoaps under the Grnundwater Code.  (based on

26 | 7 acre feet of water per acre required for pecanq, see dep051txons =

27 | of Warren E. Culbertson, Feb. 11, 1971, p. 23 llne 9* Feb. 23,

28 11971, p. 206, line 4) Duval has temporarlly ratlred or will
29 i retire all such agricultural ac¢reage from cultivaflon. hll of

30 | puval's opaerations lie ontirely within thafSahuarita—CDntinental

31 | croundwater Subdivision except the opened pmttlon_pf Lha Slerrlta.

32!-Pit. Altoqgother, Duval owns or leages approximately 17,610 acres |

!

I __ . -

WY
)
1}
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;overlylng the common bdﬂln supply as deflned by theSubd1V1siong
boundarles. Of thls approxxﬁately 12,000 acres are looated 1nelde"
Lthe Critical Area. Only a small amount of the-#ater-from the
common plpellne 13 Lrensported out51de the Subd1v151on, that belng
for dust control in the Sierrita Plt However; Ln 1973 for
;exemple, the Slerrlta Pit produced over 480 acre feet ohzgroundé '
~water which was pumped into the Duval'mlll;clrcult,_and.compen-

lEates for amounts so transported outside'the Subdivision;_ The

0 OO0 ~N O O &~ W N

only other uses'outside the Criticallhrea are Qg_miﬁimis'amoun£9'

10 -used inside:the subdivision in Duval*s leach ahd preoipitation-
11'_process and those amounts consumed by concentratcs.—e

12 ;' o The prumary uee for which water is pumped ofnueal }f':'
13 || is in the mlll c1rcu1ts for the transportation of talllng. .

14 | Only about 37 acre feet per year of thlb process water.ls'

15 consumed by the ccpper concentrate ‘which is tranSported else-

16 || where for smelting. This water can be considered as transported
17 || away from the Critical Area only in the ﬂense that the water

18 | which forms the bulk of most agricultural crops is transported
19 | away. All of the rest of the process water is piped to tailing
20 || ponds and returned to points within the Criﬁical Area;' Thus;:
21 || contrary to FICO's essertions, there'has beenoo use of mill

22 || water outside the Critical Area. -

23 Duval does not concentrate waters on small, poetageé
24 || stamp sized well fields as Tucson did in the Jarvis case,

25 || puval Qoues not transport the water}for merchendiring e$ did

26 Tucson. Most 1mportantly, no water is trensported outside

27 § the Sahuarlta~Cont1nental Groundwater anﬂlVlSlQn. ﬁll of

28 || puval's uses are on its lands overlylng the grounowater baslﬁ, B
29 | and all amounts not con oumpdlvely used arc allowed to return ”

30 to the common ba51n. Furthor, oven 1f IICO were correct in

31 | its propooition that qudl cannot tran.,,port wator ﬂ“tdld@ the

32 § critical Areca, which it is not, it is a t";u:t Lhat mzwx'i. e 'n‘Ll ', j

oy
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2
3
4
5

6
A
8

9

10

12
13

14

15
16

17

18

19

20

21

B R

24
25

26

27

28
29

30
31
32

ulncludlng the persons lnvolved and the place and nature of

of water for mining has long been rcgyarded as &

processes result in no net use out &

the Crlthal Area. Morea.

than that, Duval has retlred agrlcultural lands within the
Crltlcal Groundwater Area resultlng in a net annual addltlon
to the common supply of more than 10, ilO acre feet annual;y.-
This mo:e~than compensates fot Duval's net.consumptiee uses.
But thls tells the story of the water balance only._
It does. not begln to tell the story of the other equ1tab1e

and factual c1roumstances 1nvolved ' wWhat is a reasonable use

must depend upon all of the facts and Cchumetancea lnvolved

the use.“What is A reaeonab]e use for mlning purposee might

not be a reasonable use for agricultural ortmmnlcipal puroosas.

Copper ore is almost never convenlently located near a euitable:

aqulfer. Almost by deflnltlon, mlnerals aro found in rock

Consequently, it is almost always neces saly to transport water
from those sections of the aquifer where productlve wells can

be drilled to ore bodies and milling facilities. Copper has

been mined in Arizona since before statchood, and has continued

with the full approval and encouragement of'the 1egislature and

the courts. It can only be concluded that the transportation

1awful and
reasonable use of groundwater in Arizona. I

Also bearing on the issue of reaoonableneasia the
fact thatQCOpper'ie a metaiain oriticall; short: sﬁﬁplyin the'

United States and once which is essential to all sectors of the

economy .

Arizona produces over 52% of the ore mlned in the Unlted Statea.l_

Duval itself produces over 59 of the natlon s ore.wgoo qcaroe*

is copper that ore depoo;te with grades as 1ow as 3/10 of l%,ﬂ -

such as those rllnc.f’ by Duval, are con ,1dorod va...uable-__ .EY- con~-

trast, peoane are in no way essential to the nationa1~wolfare

and many areas in many states offer excellent conditions for

.........

FCTL002130
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1| the cultivation of pecans.
Duval has been in the process of construction and

'developing its prOpertiee for mining sinééﬁbefore 1956, As

appeare°from"the affidavit of Mr.'B G. Meseer attached hereto,

edge of the Presxdent of Farmers Investment Company, Mr. Kelth

Walden.' Mr. Walden allowed and cooperated 1n thls development

w1th the knowledge that large supplles of-water would be required

1I.

2
3
4
5 this constructlon and development proceeded-WLth the full knowl -
i .
7
5
9

for the 0peratlon of Duval'e menee and that Duval would develop

‘_‘,. "y

ﬂﬁiu) 7suchmwater gupp‘ies at palntS'Wlthln the Crltioal Area. In

- 4 "d'l

" P e
.

1 spite of these facts and knowlng Duval‘was ependlng llterally

?12 'stores of mlllLons of dol lars, FICO stood 1dly by | FICO’:‘.:

o "'Il;
w f_*ﬂ'.' .
reoo

=13 1c1aLm 13 now barred by laches and estoppel It 15 also barred

[ ‘:r
i .
'kl
o i

“;hl by the~limltatlon$ eet forth 1n A R.5., TLth 12 Chapter 5.{

| -
!'P-..'

 fj5 ' j'f FICO is requestlnq summary judgment.granting 1t an
;ﬁi :‘i'.r':j1.11'1(:t:i*.c::rn..._Ht:ﬁ.«,rev'er,,r the epproprjuoeneselof en 1njunctloo

.17 depende upon a comparative apptaim 1 of '-al"-ji the factors of

LH3 the oese. Restatement, Torts, §9336. 'Amoog the factors to be
19 consideted are the intereete of third persons'eod of the public

20 || (§942), a balancing of the relativc hardshipe "o the parties

21 (§941}, the character of the interests 1nvolved (§937) .

22 i ~ Duval pumps approximately 23,000~acre'feet annually.
23 | FICO pumps over .31,000'2-1::::@ feet, (See e.q., F‘[CD‘ answers to

24 | puval‘s Interrogatory HNo. 11 Pirst Set) Oniy Y omall portlon

of the water pumped by Duval is Cwu;umpthﬁ}? ueeﬂ and the

h
84

26 I remainder is allowed to return to points overlying the common

! supply. In contrast, approximately 75% of the wdter pumped by

28 ’ FICO is consumptively used and nover :r:eturne t;o | the cozmnonﬁ =

supolyu_.nuvel has Jpent apHKOnJﬁl*ﬂly $22:,000 000 ln capi*al

30 investment alone. for tho Duvel arcl Slerrlte mines* meles ono

W W
A

relatod_oporetlono. In contrav*; the entiro value of FICO*

holdir‘tglzﬂ in the Santa Cruz Vo 11*’*3' (*ow not exc:r*e..éi ..:20 GOG UOG._

)

e miem b e P o ek - -
g Sy -

FCTL002131



. .

: 1- ' - .

.:-,.q.ul- = . A r
":'!":-. )

-1 || Duval emplo_,rc' over 2,250 full tlme employee*; :md has an annual

' payroll of over $22, 770 000 FICO Employs aporoxlmately 250
persons,.only about 140 of Wthh are full timL,'WLth an annudl
payroll of approylmatelj $1 000, 000 ' (depqsitxon ot_R. Keith
Walden. PP- 257 58) Sl G

2
3
4
5
6 - Duval's mlning' prolpprt.les in hPJ.fﬁaw County afé a-s.sessed
7 at $82 014 000 Duval pald property Laxes j.n 1973 of $4,847 427 .
8 In contrast, :FICO paid ]e than 5105 000 J.n property taxeq in
91 1970. (FICO S answers to Duval's Tnterrogatories, .‘E'J.rs-.t Set, Nom '
10 5.4} 1970 belrig the last Yearu as to whlch suéh informat::.on waswai“
' 11 réquesté:i ) Duval currently spends;. more than SSO 000 000 annually

12 for the purcha..,e of c.qulpment and bupplles. The covrespondlﬁg

13 purchases by FICO are rnuch less.- Duval's operations have been a

14 strong and produr"tlve economic fo-rc-o in Pima Ceunty and Ar:.zona'

15 while E‘ICO"' 0perat10ns collected overx $2 335 000 ln federal

16 | subsidies between 1967 and 19‘72 R .

17 | | FICG has not ﬁhcwn-that it has been damsged by Duval

18 i or that pumping by Duval has in any way conﬁribui:ed to la.ny_'

19 | drawdown experienced in FICO wells. On the contrary, a.ccbrdiﬁg

20 | to the data published by the United .‘-‘;ta:tes Geelogical Survey

Eﬂ.’ and others and &5 shown by the alfidavits atLaLhﬂm hereto, many
|

22 wells in the C.'rit:i.cal Arca have exp&rlenced substantial per;mds_

23 ' of ricing water levels since bDuval boegan -_-;ptmipinG:, Duval has
24

installed pumpbaﬁk cvstems to recycle, reuse and conserve to the

25 li greatest extant r.e.asormbly pf:}ﬂﬂl]ﬂ(‘ the'watrsr "u:sec’.in its pro-
26 ‘ cesses. In contrasst FICO has enqaged in extravagant and waste..ful -
27i J.rr.l.gatlon and cropping practlces. The md_lority of plalntiff 5

28 5,000 acres of pecan chev'are douhle and anter crmpped,_ The |

29 J plqlntxff 18 rairsing crops proecls 0]y as 1t dlﬂ affﬂr the #ﬁtab

30 *!, lishment of t.ne (,rj.tz,r..al Arﬂa but h&b, 1.n i.i,.;dltlon,aplanted -cm

31 i; the same -acreaqr‘- 5,000 :TICI'.'{L‘ _Of [JQCdﬂ t’l:.'D!:!':i, a CII'OP WhiCh plaln-

32 i tiff admits f::cm umes more watfﬁ than the c::.op-% grﬁwn pr.i.fﬁr UD .
(204 )
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1 lt“ plantlng of pecans. (deOHL“LGﬂ of R. Keirth Waldﬂo,_pp.

2 190 91 ‘see also deposition of Warren E. Culbertson; Feo; 23,

3 -1971, pp. 152-54) »Ir{;as FICO contends,-the purpose of the

l 4 Groundwater Code and the desrgnatron of tbe Critlcal Area 15 to

I 51 1limit “irrlgatlon of the cultivated lands in the basxn at the

6 Il then currenthrates of w;thdrawal", then FICO hasdltself violated
7 1l the reoSOnable use”doctrine; Duval has made speC1fic sworn

i-B statements as to these wasteful 1rr3gation and croppxng prac-

xd9 -tices employed by the-plalntlff 1n its answers to plalntiff'

:f10 1nterrogator1es 48 through 51 (second set)._ These factual state-~

,?11 ments of'waste are not in any'way challenged by plalntlff's df”
12 fldav1ts in support of 1t5'motlon, urther, FICO contlnues to

13 || engage in flood lrrlgation practices in splte of the fact 1ts

14 | pecan trees may be much more effecrlvely and efficmently irri-

15 gated by the trlckler lrrlgatlon system,'whlch could reduce the
16 || application of water by approximately one-half. On these grounds
17 || alone, and for the simple reason that the plaintiff does not

18 | seek equity with "clean hands", summary judgment should be

20

19 | denied. Not only has plaintiff completely failled to use reason-
able measures for the conservation of watoer, wbt has engaged 1n
E
i

21 || lavish and oxtradednt dppllCleO’ﬁ and"moifjple“croopinq, The:
22 waate of water is not only universally condemned by cas e 1cw,
23 it 153 also a crime in Arizona., h.ﬁﬁdi.§dﬁw109(ﬂ}(5};l545w319,
24 R I

25 Yet, annuall; FILO pumps over 31,000 acre feet of
26 | water over 75% of which is consumptzvcly used,oomparedtoqﬁ
27i‘only 23, 000 acre fecat pumpcd by Duval, of Wthh all but 23% T -
28!:l5 restored to the ground When these fnqurea are translated
Zgiilnto the social and ecooomlc bﬂn#flt& producod for oach acre

¥

30 | foot of water consumed, thc dlfferoprc i ovcrwhelm ng. onda7f 

31 i this is agalnst the background of FiCO'# dcla} in as#erting it
32!iallogod rlghtg and its own wastoful practlcch and fallu e Lo
? |
] .
i |
! . -11-
| | |
1
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reasbnably conserve water. Duval SmeltS that the use of water

for muatlple and 1ntercropp1ng and for the productlon and flood

irrigation of pecans and other non-esaentlal cr0ps Wthh consume"

1nord1nate amounts of water under arld condltlons such as exist )

in the Santa Cruz'Valley is wasteful and unreaaonable and should

be enjoined.

II
THE DOCTRINE OF REASONABLE USE
FICO's entlre motlon 1s based on a slnglo, simple,

but erroneous, assertion: that any transportatxon*whatover.

of watar from a Critical Groundwater Area 13 an unreasonable

However,

use per se. ‘such is not and never has been the law

of Arizona.
To the contrary, all lands overlying a oommon 
supply of groundwater, as defined:bj the State Land'Department

§45-308, reqgardless of whether such lands

pursuant to A.R.S.
lie within or without a designated Critical”Grouﬁdﬁatar”Aroa,
are equally entitled to the reasonable use of water from the

common supply. This principle is expressed in the Jarvis

decisions and by the many cases citad and relied upon in thoge

decisgsions. FICO lacea conolderabla rollance upon Jarvis to

sustain its position because Jarvas involved tha transportatlon
by the City of Tucson of water from a Critical Groundwater

However, the 1ssua 1nvolvad haro io

Area. difforent from the -

JarV1 1nvolved a transbaain

issues inrvolved in Jarwvis.

diversion as opposed to an 1ntrabasin dlversion, Wthh is the

case here. Accordingly, FICO?S rellanca on the maqioiz'

"Critical Groundwater Arca" aa an aut omatlc solutxon
Lo 1ts case is miaplarvd As at.muat to oven color a legal
theory, FICO dellberatily ignores the docfrana.of roasonabla
use and the fact that Duval's actxvitloo arowithintha

Sahuarita-Continental ﬂubdivision of the

Santa Cfuz'Watér'Bﬁﬁin;<7
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- 32

SO demlgnated by the State Land Depar#wint, as thﬂ lﬂﬁd avarlylnf

R g .

‘the uommon supply of groundwater from.which Duval and FICO wi.th-

draw water,.

- The Meanlng of "Crltlcal Area"

It is essential to keep in mind that.Duval's uses

of groundwater are within the Ccntlnental-Sahuarlta Subd1v1sxon

of the Santa Cruz Groundwater Basin so de51gnated by the State

‘Land Department on June B 1954 pursuant to its dutj to do

SO under A R S 545 ~-308., Yet nowhere in its Motxon or Memo-_:

randum does FICO mention thlS fact or even the'existenqe of

the Sahuarita-Continental Subdivision. A "groundwater sub-

‘division® is defined by statute as:

. . . an area of land overlying as,néarly '
as may be determined by known facts, a

distinct body of ground water. It may
consist of any determinable part of a.
groundwater basin. (Emphasis added.)
A.R.S. §45-301(6) o

Thus, the cxlstnnce of the common body of groundwater

ls qeter rmined by mydrologlcal facts. But the exlstence of

a critical area, which forms the foundatlcn of FICO'S entxre
argument, is determined not by hydrologlcal factS,;but-by'

agricultural facts. &k “"critical groundwater arca® is defined

by statute as:

e e « any groundwater basln as defined in
paragraph 5 or any designated subdivision.
thereof, not having sufficient 'roundwater

to Erovade a reasonably safe su - forxr
irrigation of the cultivated lands in the
basin a- thc then current_rates.O-_wathﬂ;'
drawal. (Lmqhasms ad A.R.S5.
§45-301 (> S

The essence of the definition of critical'grOundwéterj“'

arza is not the extent of the common supply;iﬁut'Eﬁe*extéhfc;; iaeL*

0 € lrrlgable lands. This is aptly illuvtrated by this case,

where thoe ahuaritawCouthrnLal Crltiral Area is entxrcly withln

the Sahuarita-Continental Subdivision. The Ct‘it Lcal Art’-a dm,s
13-

h.“hrh( .,

07 )
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|

1 || not include the entire Subdivision, but it does include all

irriganle lands within the SUbdiViSiQﬂ. There is g0od reason
for this. The purposes'behind_the_designatidh_offcritical
groundwater areas and nearly ali'statutes_ahd regulations re-

lating to critical groundwater éreas have to do SQIEIy-with

groundwater area. Southwest EngineeringHCo. v. Ernst, 79 Ariz.

2

3

4

5

6 | requlating development of new agriculture within the critical
7

g8 || 403, 410, 291 P.2d 764 (1955). Industrial and certain other
9

wells are exEréSSlx_exemwted from the statutoryproscriptigns
10 {{ relating to critical groundwater areas. A.R.S. §45-301(3)
11: and 322. ‘Where it is apparent that landswgp}d.ﬁot he suitagle_
12 {| for agricultural purﬁbses, theré-is no reésan £o ﬁﬁﬁécéééafily N
13 || expand the boundaries of the critical area to include such

14 | non-irrigable lands.

15 || Meaning of Drainage Aréa-

16t The basin subdivision should not be confusea with
r?h the drainage afea, discussed somewhat in Jarqig and also peri-
lallpherally mentioned by FICO in its Motion. The drainage area
lgi does not relate to groundwater hydrology but relates strictly
20 | to surface araiﬁage. The boundary of a drainage_area'iﬁ the

21 || divide along which surface waters will'drain_into 0ne-watershed

22 | or another. There is no statutory proccdure for designating

23 ! drainage areas, and the precise location ol a-drainage divide
24 | will to some extent be a matter of judgmént,:7The body of

25 | groundwater which percolates beneath the'surfaCG @f thé ground
26 | does not necessarily have-aﬁy relationﬂhip tqhthesurface

27 || drainage area. 7Tnis 1s illustrated by the case at bar where
the eastern portion of the Subdivision extends well beyond

rhe eastern boundary of the drainage arca. This is shown on

| . L, N " !t s ﬁr I | s
EM)* the map which is a%tached hercto as Exhibit "D" on which the

! _

!

|

i

31 ¢ .\:,-_llraiﬁg_y_;g arca has been drawn ElCCClrdi f1¢1 to t‘hﬁ Stato HighWﬂy | .. |
32 l nepartmont Quadrangle Shects.  Sald map ii'ﬂf?f'f?_,'a‘:'f*"-'i*ﬂts the ’
i i
|
i -14-
| :
} ) |
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location of the boundaries of the Sahuarlta-Contlnental Crltlcal i

Area, the Sahuarlta~Cont1nental Subd*VL31on and Duval's actiV1tLef
in relation thereto. A copy of Order Nol-14~and-the official

map of the Sahuarita-Continental SubdiviSion,'certified by

with the Arizona Supreme Court in Cause No. 10486 therein.
Copiés of said documents, certified by Clifford Hi:Ward, Clerk

1

2

3

4

5 | Louis C. Duncan, Deputy State Land Commissionér,_is on file

6

7

8 || of the Arizona Supreme ‘Court, are _'zattac:he'd“"{ib‘ Duval's -Mot_i;f?n '
; _

- .

for Summary Judgment against the City of Tucscun herein as
10 | Exhibit "B". - - "
'II The-Meaning bf "Off the Land“'
12' ' FICO' p091t10n is a groéa dlstbrtlun éf the reason-  .
13 | able use'doctrlne_and.of the decis 1oﬁb of thls ocﬁrt.- Arizona

14 | courts have nevexr CoOn amned as illegal E Y sc* the transpcartatlan

15 | of water outside a critical area. Nor can I_such a_proscr_z.pthn
16 | be inferred from any decision of the Arizona courts.

17 ‘What the doctrine of reasonable use ané the decisions

W P, - Taley

18 | of the courts do proscribe is the trans poratlfm c‘:f watex to

19 | lands away from the common supply, to points where-lts return

20 | to the common supply ic prevented.

21 The doctrine of reascnabl@ use was adopted in Arizona

i W*W:RWJM—\'M_ by LT T

22 ‘ in Br*stof v. Cheatham (Bristor II) , 15 Ar-'i?., 227, 237-38, 255

23 i p.2d 173 (1953); eversmg 73 hrlz. 228, 240 P Zd 185 (195 )

24 || Recognizing that the prlnc1pal dlfflLUlty in applying the |

25 reasnnable use doctrlnc. was. to determine what W as a reasonable

26 | use under the circ*:um:z;;tanc:m? ang £.=]::~$mrv.ing that: “_I_W]hat is a

27 || reasonable use must depend to a great extent upon many factors,

28 | such as the persons involved, the nature of their use and all

29 || of the fdctq And cxrcuh stances pertinent tdwﬁhm;i;ﬁue;?wthé,' .

20 | Jhrlzona Supreme Court ddapted the rule of rid sonable use 1n . |
the followmq‘L:z.fzgr.m{;r'r (75 m:'.u:.. n.t;. PP - 2’37 BH)

30 // - | . .

kYT

A el L _,JLI . \
-15~
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' This rule does not provent the extrac-
tion of ground water subjacent to the soil
SO long as it is taken in connection with

a beneficial enjovment ot the land from
which 1t 1is taken. If 1t 1is diverte tor

the purpose of making reasonable use of

the land from which it is taken, there is
no liability incurred to any. adjclnlng
owner for a resulting damage, As: stated
in Canada v, City of Shawnee, supra.

R . the.rule of reasonable
use as applied to percolating watere
‘does not prevent the proper user by
any landowner of the percolatlng-Waters
subjacent to his soil in agriculture,
manufacturlng, irrigation, or other-—
wise; nor does it .prevent:any reason-
able development of his land by mining

~or the like, although the underground
water of neighboring proprietors may
thus be interfered with or diverted;
but it does prevent the withdrawal of
underground waters for dlStrlbuthH or
sale for uses not connected'W1th any
beneficial ownership or enjoyment of -
the land whence they are taken, lf lt
thereby result that the owner of.
adjacent or neighboring  land -is lnter-
fered with in his right to the reason-
able user of subsurface water upon

his land, or if his wells, springs,

or streams are therely materially
diminished in flow o¢ his land is
rendered so arid as to be less valu-
able Zor agriculturce. pasturage, or
other legitimate uses.' (Emphasis
added. )} | :

Emphasic was placed on Limiting the use af the water

to "purposes incident to the beneficial enjoyment of the land
from which they are obtained." 75 Ariz. at 236. However,

Bristor did not specifically define the teym "off the land"

e e o

or "“the land from which they arc ﬂltdlntd" or similar phrases.

Bristor v. Cheatham was decided on a motion-to dxsmxﬁs,mwrhe

coﬁrt had no evidence before it. Having noievidence'of the
physical facts as to the location and 1imitsqcf the CQmmon
qroundwater bﬁéin, ﬁpﬁ court did not ﬂttempﬁ tQ defina the
rexrms such 35 "off tﬂé iand," ' '

' FICO reads these ecrm;”ia“aa“ébggrﬂiy”11tc531”

manner. Throughout its Motion and !Momorondum, FICO rcpﬁdt*xt“

~106-
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1 empha31zeq that the groundwater DL d by Duval 1s not used
6n the wel 31tes from'whlch it 1S taken, therefore;.lt 1s

usegd "off the land. ThlS 15 ridlculous. "Off the 1and“ means,

and can-only mean, away from the common supply.

Carried to 1ts logical conclusmon, FICO s definltion

was extracted from the ground. Practmcally every drcp of-water

2

3

4

5

6 || of “oFf the 1and“'mﬁans aﬁay from-*he well head where the water
7

8 pumped everywhoxe for agrlcultural or 1ndustr1al purposes must
9

be transported some dlstance from iLts source 1n order to be

10 | put to a beneflclal use. FICO-ltswlf transports water over dis-

11 tancea-of several mlles. In fact, the Arlzona dec1smons

12 3pec1£1cally permlt trdngportatlun off the'well gite. For

13 || example, State ex rel. Morrison v. Anwaz 87 Ariz. 206, 349
14 | p.2a 774 (1960) , dec1ded after Bristor, held that under the

15 i doctrine of reasonable use, water could_be transported from
16 | wells located con irrigated lands for use on other lands not

17’ previously irrigated. Anway make: «lear that the mere distance
| |

18 | from the pump to the point of beneficial application is not
| s

19 i determinative of the question of lawfulness,
|

20| FICO's use of the term "off the land” is clearly

21 Rwrong. The doctrine of fcuﬂonabl* use only peohibits the_

22 | use of groundwater outside the groundwater baq1n from.which

|

by

Iitis pumped .

2>
24
2514 2 o - o o
I Similarly where the Arizona Supreme Court sube
26 | sequently modified its-injunction in Jarvis to permit the
City of Tucson to retire a. parcel of land £ from cultivation
27 || and to transport water from thé Avra-Altar Valleys in amounts

| representlna the historical use on such parcel to the City,
28 || the ~our: specifically permitted the City to pump such water |
froi. weils located on parcels other than the parcel retlrad |

]
zghifrom cultivation or from
3051 | . » Other wells within the Avra~
- - _Altar Valleys overlying the Marana
31 _ . Critical Groundwater Arca . . .
B (Order mcdlfj;nq 1n;uwat10n,-0auge_.

32§l 9438)

|

, -17-
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that the exploitation rights. of the

overlylng proprietor be limited. It
permits him to pump only such water
as he can apply to reasonable bene-
ficial uses upon his own land, and
outlaws, as unreasonable, dlver31ons
to lands beyond the source basin.

- \Emphasis added. Casnex, Amerlcan

Law of Proeertv, Volume 64, p. 196

This is the law of Arlzona.i It can be seen in

Anwax; Brlstor, Jarv1s and the cases c1ted in the Jarv19
3
‘decisions.

2
3
4
5
6
7
8
9

10 _ What is meant by “the land from which it is taken”

11 | can be determined from the dissents in the first Bristor

12 || opinion which Bristor II overruled. Justice LaPrade, who

13 || helped form the mojority in the second Bristor opinion, dis-

14 | sented in the first cpinion, and stated:

15 . « « the only issue before the trial court
was whether the owner of land overlying a

16 supply of percolating water common to ad-
joining land owners may pump the water from

17 wells upon his land and convey it to other

" _ | {
1 _ ‘The reasonable use doctrine requlresf - 1
!
|
i
{
lands for the bhenefit of the latter from :
}
i
;

18 whence it does not return to replenish the :
corunon supply, i1f the supply available to f {
19 the adjoining land owners from pumps upon - :
20 Il . : 5
21 - . _ g
3 S ' ' _
22 The court cited many cases in Jarvis II in support l
of its statement of the reasonable use doctrine, Altnough nonc %
23 | of these rcases expressly deflne exprassions such as "off the ’
land," "the land from which it is taken," or similar phrases,
24 wherever such a definition woulad liave beéen relevant, the cases
clearly consider such land to be the land overlying the common
25 supply and not merely the well site or other parcels of land ’
arbitrarily defined by property lines. See, e.g., Horne v.
26 Il ytah 0il & Refining Co., 59 Utah 279, 202 Pac. 815 (1921):
7 Glover v. Utah 01l & Refining Co., 62 Utah 174, 218 Pac. 955
¢ (1923); Silver King Consolidatc Tiﬂiﬂﬂggg;_l;mgﬁﬁEPH' 3% P,24
682 Utah (1934); Burr v, Maclay Rancho Water Co., 154 Cal. 428,
28 98 Pac. 260 (1908); City of San Hvrntrﬂjno v. City of PlVﬂrQ1de,
g 186 Cal. 7, 198 pPac. 784 (1921); EZEEE“E¢HE}FI of Scattle, 74
i P.2d 984 (Wash. 1935); Katz v. Walkinshaw, 70 Pac. 663 (C (Cal.
i 1902), on rehearing, 74 “Pac. 766 (Cul., 1903); Schenk v. City
30l of Ann Arbor, 163 N.W. 109 (Mich. 1971); Forbell v. City of
31t New York, 54 N.E. 644 (N.Y. hpp 1900) ; Rouse v, Qily,ﬁﬁ !

Kingston, 123 S.E. 482 (N.C. 1924); Volimun EJWEQJXLEiuiﬁm“J”’
32 120 N.w.2d 18 (1.D. 1963). -

-18-
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1 | - their lands drawlqg water Fherefrem-;é di“'
minished to their injury. (Emphasis added.)

2 73 Ariz., at 242, f
imilarly, Justlce DECQHulnl, dlssenting in part from E
4 ¢ the flrst Brlstar opznlon,'explalned the prohlbitlon under the
5 reasonable use doctrine: E
6 iv-.Under reasonable use there is . . . a
prohibition upon a use on other land or
7 - at a dlstanﬂe-awaz from the base of the
- common supply 1f such alicen use inter-
8 - feres with the use or water of other
property owners (Emphasis added.) 773
10 These dissents call out o fundamental rationale
11 §§ supporting the doctrine of reasonable use. This rationale
12 I is simply that water shall not be moved to a point from which
13 lit.cannOt return to the common supplyv. A shorthand way of
14 || saying the same thing is that water shall not e vwsed ofi the i
15 || land to which it 15 subjacent. But this 1is not to say that !
15r water may not be moved within the same groundwater basin or i
L?P basin subdivision ko other land w "ch overlaies the cormon
18 § supply and which has a right to bt reasonable use of water

19 || from the commeon suoply. It 1s a hvdrological fact--the very

<0 || one which gave‘riﬂentgthiﬁ lawsul t-~Lhat wataer 1o not sub-
21 || jacent to any particular arbitrarily defined parcel of lﬂﬁda'
22 | but must realistically be considersd subjacent to the entire
23 | basin under which it percolates. A landowner who draws

24 water, draws 1t not bnly from his land but from all land in

23 the basin as do char landowners when they pump. That'wat&r

_26 may be temporarily under his land is all t}mt glw “him the

e7 right and ability to mine and usce it.

28 || Jarvis Sgecxf:.callv Parmits t'he* Water Uses Made by Duval

=5 FICO places great relianzo on Jar L  V. tate Land
!

30 | pepartment (Jarvis 1), 104 Ariz. 527, 426 p.2a 385 (1969,

Y A - S mbalh e el s

ard Jarvis v. Gtate Lan:d DﬁJaerlnL (Jarvis TI), 106 Ariz. 506, }

L)
N _

! 479 P.24 169 (1970),'fOr.the'propﬂﬁition_that traﬁ5b0rtatiwﬁ-'

-l

8 . S e e, I T = i e -
el
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the land"'and therefore prOhlbltEd. FICO mlsreadﬂ these cases.
The dlscu551on in Jarvis “elatlng ole tranSPQrfatlén outside

the critical area did not lavalve the 1ssue of whether there

was transportation "off tha land" but onlywhethertheplain_

tiff'was damaged by such tran5portation.' As was stated 1n

Bristor II, 75.Ariz. at 237~ 38 two elements must be shown

2
3
4
5
6
7
8 || in order to make out a vlolatlon of the reasonable use
9 doctrines (1) that the watar is not diverted for the
10 - 3
11

reasonable use of the land from which it is taken,"™ and (2)
resulting injury. 1In Jarvis I, Tucson'admitted tha first

element: The diversion was transbasin, to 1and_overlyinc

13 # a conpletely separate groundwater supply. Tha transportatlon
14 was "off the land". The importance of the dlscus ion of
15 || the critical area in Jarvis went solely to the secand element:

L | -
out of a critical groundwater area 15 tranapo*tatlan “off | | |

16 || resulting injury. The court in Jarvis I-held that 51nce a

17 § critical groundwater area by definition has insufficient water

ifor agrlcultare, existing water uses can only be impaired by

from delivering water to yan Field {for
g y

" |
] | |
19 || addition of other users. The issue of "off the land" being §
!
20 | admitted, damages were presumed fron the statutory definition i
2l | of critical area.
22 Sighificantly, in Jarvis II where the court was |
23 || confronted with the ﬁeed to deflnn “the uvcrlvlng lands®, it
24 || specifically permitted the City of Tucson Lo deliver water |
25 || from its well fields located in the Marana Crlalcal Groundwater ,
26 | area to Ryan Field. This transportation of water was legal
27 I| because Ryan Field overlies the common basin of watar from
23' which the water delivered to it by Tucson is taken:
* : | _ - o
29' Its lands overlie the Avra-Altar Water
| Basin and geographically it lices within
30 | the Marana Critical Grouniwater Arca so
| as to entitle it to withdraw from the
31 - common supply for purpasaos oxconpt QyrL- | !
35 i culture., Tucson should not be prohibited |
| |

|

| ' - -20-
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1 lawful purposes since the Ryan Field f@
supply is from the common basin over which
it from which it could legally .

withdraw water by sinking its own wells

for domestic purposes. 106 Ariz. at 510,
473 P.2d at 173. (Empha31ﬂ added.)

2
3
4
5

Admittedly in Jarvis II Ryan Field was situated

6 within the Marana Critical Groundwater Area. Hdwevef} it was
7 || not the fact that Ryan Field lay within theCriticalzcround—
8 || water Area but the fact that Ryan Field overlaythecémmon

9 || basin, which made the delivéry permi55ihle. Thé Suﬁféme

10 || Court stated unequlvocably that land overlying thp'water

12 Although+JarV1s II did not involve tranﬂportatlon to land

13 overlylng the common_aupply but outsmde the Crltlcal Groundw

14 water Area, the court nmverthele 3G went on-in th@ neyt

15 || paragraph of ‘its opinion to state that" Tucson could dellver

16 water to customers lying outside the Crltlcal Area 1f it

17 || could show that such cuszstomers were on lands 0Vﬁr1ying the:
18 || common supply:

Until Tucson can establish that its cus—
tomers outside the Marana (Critical

19t

11 || basin is enta.tled to withdraw water from the common supply

20 Groundwater Area but within the Avra-

i-l B R e o s e ud

_ Altar Valleys' drainage areas overlie
21 the water basin so as to be entitled to
withdraw water from 1it, there are no
22 equirties which will relieve it of the
injunction heretofore issued. 106 Ariz,
23 at 510, 479 p.2d at 173.
24 | such a showing has been made in this case. The 1ands of Duval
25 Iare situated within the SahuarztanContlnantal SUblei“an of
26 | the Santa Cruz Basin. s0 designated by the Stato-Land Dapartf
27‘ ment as land overlying a distinct body of groundwater.
t : .
28 ii Location of Mill
29%; FICO asserts in its affidavit in support of its Motilon
} ) . . - . { ’ _
3Di’that Duval's mill and pits overlie igneous rock which is "essen-
31 tially imjp. ‘rmeable, " fid?"ﬂ_.i.t!’iﬂzﬂl_j’, Duval (;‘{‘Jilld r;‘ﬁ* rfr:::;fluf: s vnoug%‘ﬁ - '#W}
32 I water _frf,}m cither its mill gite or its mines to :_mz-..;ta;n LEs

[ S g
| PPRAL * N ol x, i T . ~ e
f i
Bormi
i
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1 || operations. However, as previously ﬁiﬂcussedf thefprimary uSe
of water by Duval is the transportatLOﬂ of talling materlal from
the mills to the ponds. The actual place of use 15 not the mills
but the tailiﬁé ponds. The tailing ponds,,as shown_by’FICO‘s

own geologic map, Exhibit "A" to its Motion, overlie the allu-

2
3
4
S
6 vium in which the basin supply percolates;: Furthet, contrary
7 1l to the assertions of impermeability; qual’smSierrita.énd

8 peran"a pits produced more than 680 acre feet of ground-'

9

| water during 1973 whlch was cycled into the process water

10 c1rcults.“

11 ﬂowever, by far the more-important cﬂnSideration ls

e oo el ooyt oon Rt PO e Ml ool = (P S -t Sl . i, ol g T NP et ot it g =P op el =PI sy WU ol i & T - A e e e

12 | that FICO's Case is based'entireigméhﬁﬁgégtdry'ééfinitions."
13 || It relies upon the statutory defiﬁition of "ecritical area” to
14 || avoid difficult probléms of proof.--Fmom that.d&fihition'FICO
15 || asserts that there is an overdraft on the groundwater basin,
16 || that there is insufficient water to sustain its farmlng opera-
17 || tions at current rates of withdrawé], and that turther withdraw-
18 || als will further deplete the wate:r supply. FICO further arguen,

19 i although incorrectly, that the erintoence of a designated critical

A A e il T Ty e T e A S AN et Syl g A A el Sy it . A

20 || area automatically prohibits the broapuportation of water out
21 | of the critical area.

22 What FICO deliberately overlooks is that the definition

23 || of "groundwater basin subdivision”™ s born of theISame embryo
24
25

{

|

as that of “critical area." AR.S5. $45-301 defines them both.-
It defines the baszin subdivision s the land overlyving "a dis-
26 '
27

tinct body of groundwater," i.e., tho groundw.:ter paﬂin, the

common supply. If FICO wishes to accept and rely on the defi-

28

nition of critical arca, then it must also acecpt the definition

29| of subdivision. The State Land Dopartment purﬂuant to 1ty stat-
30§'qtory auty to do so has defined the land which UJHI 108 the
| C | o |
+ | | ! , . | g o
34 }i common groundwater basin, just as 1t has desigraetaed the bound- _J

32 | arites of the eritical arca on which FICO so heavily relies.,

-
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1 | FICO cannot change the boundarlut of this Subd1vx51on merely o

5 flllng an affldav1t in thlS aCtluﬁ-

B . it e Pl BRI b g Lk . P e - I T A o, P

In reliance upon the d&blgnatlmn of the Sahuarltaw
Continental Groundwmter Shbd1v1ulun by the btate Land Departmcwt

Duval ‘spent over $225,000, 000.00 in the development of ltS mzne,"

2
3
4
5
6 mill and related fac111t1es. In fact, 1t was specxfically 1n~

7 tended that the designatlon.of SublelSlOnS induce such rellance,
8 i| The pﬁrpose of such deSLgnatlon is: to establlsh the extent of

9 |t the groundwater-rupply SO that persons may bé.encouraged in

10 'economlcal enterprlses WlthOUt fear of belng'féquired to dem-

11 onstrate 1n lengthy and eXpen51ve trlal proceedlngs that thelr

12 _uses_lie preclsely over the common supply. Unllke the deSlg"

14 | statutes to the designation of the grOundwater=subdivisian*'
15

16

It is clear that the definition of subdivision was written with
the common law doctrine of reasonable use in mind, that the

17
18

consequences which attach to the dusignation of the subdivision
are those which at;ach at common law. In other words, once

19
20

the land overlying "a distinct body of gfoundwater"_is defined,
the principles of reasonable us« ~pplicable to the land overlying

21 || the common supply obtairn,

22 It 1is essgntial that there be a statutorv procedure,

23
24

such as that set forth in A.R.S. §¢5w303'f0r.the conclusive

dESl nation of the land“ overlyin Lae uommmﬁ supply and which
g Ying pP |

.....

23 || are accordingly entitled to the rcmwnablu une of water from

26 § that supply. Without it, the re*ult wmuld he chaotzu. Persons

13 | nation of a critical area, hdfconsequence'attaches-under the
27

such as Dﬁval would'be'exp9cted to proceced at their perxl in

T ot T s e A e | A a e e i T el et et e S it = e

28 || the investment éf3humﬂted$ éf'milli@nﬁibf dm1iar$;_ UHILLL

293 dﬂterminétionﬁ sdch as ﬁhﬂl&catiﬂn~oﬁ-the-irrigabl& acres 1o

30 | a basin, the lo¢ation afjﬁhﬂ-bddy of grQundwateﬁ_gaﬁnmt be - ;wj
N | | | _ , . _ _

devtormined from cmnvﬁnient reflorencoe tﬁ'“urfﬂﬁﬁ topographia

:xzﬂ fratures.  The Pre”ihw dﬁllﬁﬂatlwﬁ Gh_thh bﬁv*”d?lui £ the
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common supply must to some extent oepend-on cihe. exexcise of

judgment and such bounoarles are always changlng._ Wate? 1evels
are . contlnuously rlslﬂg and deCllu no, and groundwater oontou“s

are constantly altgred by changing pumplng patterns;  Unleas

persons can rely upon the desxgnatlon of a. groundwater SUbdl*

vialon w1thout fear that they WIll risk thelr entlre 1nvest~

ments in expensive protracted court proceedlngeqinvolv1ng nica'
hydrologlcal questlons and ‘the resultlons of conflzctlng hydrOH'
1og1ca1 opinions as to the prec1se boundarler of.the-common'
bas:.nr the orderly economic development of the state wlll be
completely thwarted. J “

- Flnally, it 1s lmportant not to lose alght of the
overriding and.controlling principle in this case:,lthe doctrine

of reasonable use. Reasonableness is a question which demands

actual consideration all of the facts and oircoﬁstanoes including
the persons involved and the plaCe and aature of the use. As

stated before, what is a reasonab!« use for mining pulpqae

might not be a reasonable use for ~qricultural or municipal pur-

poseau Ore deposits are found in roack, not on top of aquifers
While the location of a farm is g.nexally determined by the
location of the water supply, the Looation of a mwmine ic ﬁeterw

mined by the location of the ore. Water muqt therefore be

transported significant distances in connection:wlth ;he operaw

tion of virtually every mine in Arizona. ¥Eveu under its ¢wn

theory, FICO would have no ~omplaint if Duval had built its

mill in the valley. ‘Yet t. bhare donc so would have been im-

‘ented the least economical and

+

lands involved and the

practical and -rould have r- pri:
ieast beneficial use of'all'otethe
least fespeot for the-environment. Torequirobuval’tonow'
move its mill to Greon ?alloy;aon'land muoﬁ'better sﬁite& for f 
agrlculturdl and rcuxdonrlal u“ea, would be oy oo moru fﬁﬁllﬂhl

' tance.

and would serve only to put form ahead of rub

~24-
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its present uees of water whether it had retlred any farmlanc
or not. That Duval has retlred over 1., 500 acres of land in the

Crltlcal Area and has thus contrlbuted over 10,700 acre feet

heaVLly ln lts favor, FICO argues that thle means nothlng

because of an oblique reference in Jarvis II to.h R S

2
3
4
5
6 annually to the common basin gupply is an equltYwhlch weighs
7
8
9

§4S~l47 There, where the eourt,allowed Tucsenﬁto;retlre

10 agricultural land and transpo:t*water cdmpletelj'away from

11 the g;eundwater basin, which is.not the'Case he;e, the court

12 ailudedfto A.R.S. 5454147 Which-eﬂtablisheﬂ pri;rities tc

13 conflicting appllcatlons for uses in aEErcgrlable waters and

14 | which accords munLC1pal uses hlgher prlorlty than agrlcultural
15 || uses. FICO then arguee_that thls_ﬁectlon-accorde aérlculture
16 || priority over mining and.industrigi us es 1ﬁ *hle case. But, as
17 || the court in Jarvis itself statad, the priociiles cet ferth

18 | in this section have application to appropricble waters only.

19‘ They were not carried over into the groundwater -code as they -

20 coald have been if the logizlatuze had intended o set values

- N
——

21

on the relative benefits to be drored from ciflferent ground-

22 |

water uses. While for obvious reasons, municipalities might

1} Retirement of A ricultural Lands
2 'fjf For the foreg01ng reasane, Duval'would be entltled to
|
t ,

i
23} expect to enjoy a high"prierity under all eireumStanceﬁ, it

cannct be inferred that the same priorities weald hold true

—y .
e

25 | for other uses under all cirvcumytonces, At the time of enact-~

25' ment of thc approprlatlon rtatutej, the traditinﬁal and mOSt'

e7 practicable sorrce of water for agrlculture'we# surface dlverw.

l sions. Similarly, the land mest euztab]e for agreeu;ture wae
29f%gene ﬂllY located dlunq uurfuee winltor ceursea. :Censideriné.
30 }i these cxrcumatance“, the lequ—:laturrﬁ c::euid hawz 'iinten;ded the:{;ﬁ
315 the nost efficient use of Wator rasourcaes weu}d contempea*e

{ | | | |
32 ii that agriculture shouald have ;:rrl.arlty' in the use -c}f-_'-surf;:xgg'
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7
8
9

10

11

12
13

14 |

15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

31
32

mmm*m”r e~ el = Pl TSl S e |1

AP R I A B ' npppbgys. Wt sl eyl " 7 e e el LI Syl ity

Y g A BT
A e e = ol iy -

H—r
-

to rxvers and étreams, would be enccuraged to devélop;ﬁate
from.groundwater sources, as has been done}' . '

Thug, the priorities set by the leglalatureln the
waters of the state, i. e., the approPrlable waters, cannot
be said to carry over or to have any effecthp groundwater;
To the cénffafy, it is established doctfiné'ih Aﬁizona that
the rlght to the reaqonable use of groundwatet fof beﬁef1c1al
purposes is a property right belonglng to the owner af the
land overlying the common supply, and the doCtrine is stated
without regard to the characterization of the use as municiﬁal,
industrial, agricultural, or whafever, -

The reason for allowing the City of Tucson to rafire
agrlcultural land and ‘allowing it to tr4n5port the water ulseuh
where was not A.R.S. §45*147 at all, for it héd noth;ﬁq to

do with the principles applicable i the Jarvis case, Rather

L

the reason was the simple fact that as a result the complainants
suffered nc damage in“thﬂ.exercige of their water rights,
This 1s a well recogniz ed dnﬂ long. o tdbl hgﬂ.priﬂciple £

reasonable use and has nothing whatoever to do with the statutes

applicable to appropriable waters, a. diﬂtinguiﬂhﬂd from ground-

water, in Arizona. For example, in Glover v. Utah 0il Refining
Co., 218 Pac. 955 (Utah 1923) cited in Jarvis II at 479 P.2d

at 172, a similar situation waﬁpreﬂent.Thédefendaﬁt pur -
chased the water rights 5f'm0rﬁ than 100'1ﬁtkhwnéfﬁ.ovwriyiﬂ§
the commcn afte sian district and Was canductlng th? watﬂ,J

thereof to a point boyond the boundaries of said art&sian dig~
trict and there use the ﬁame_for ﬂammﬂ:cial and mﬁnufacturimq
npurposes.” 218 Pac. at;956.- Thﬂ-cwurt $tated that under the
doctrine of reasonable ﬁﬁe ﬁatﬁﬂ'c&uld n&ﬁ be Foﬂf;yhm awWay

from the boundaries of the comaon ﬁupy1? tm_thﬁ iﬁjury of

“26-
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18
19
20

21
22
23
24
25
26

27

. il m“*m*w-ﬂm
- g -

overlying owners. The real question b&fore tﬁe ééﬁft then-

was:

What'would constitute an 1njury to adjoining-
owners or persons owning water rights within.
sald artesian district? 218 Pac. at 956._.'

The court observed that the plalntlff was not 1n3ured in 1ts:

exercise of 1ts water rights but was contendlng that it was
additlonally entltled to those whlch the other owners of lands
overlying the common suPply would otherwise be-entitled but
elédted to use elsewhere: . :

"Plaintiff does not claim that defendant.

- proposes 1nterfer1ng with a right which
plaintiff is enjoying at the present time,
but with a right which plaintiff hopes to
get in the event that those who riow own-
the right should abandon it or dispose of o
it to be used outside the artesian. dldtrict
218 Pac. '957. | |

The coliurt ruled that 1t was'permi ssible to transport wate*

!

| water rights of corre apoadmng quavrz*;pn on 1andﬁ overlying

the common dlstriaL were retlrﬁd:

i peyond the boandarlﬂ ‘of the common artesian dl trlct prOV1ded

doctrine that the owner ol » water right
within anrn artesian district cannotf use it,
or dispose of it for use, beyond the bound-
aries of the district without the right
thereto being forfeited to other users
within the district. The contention of.
appellont in that regarl, in the Opznion_"
of the court, 1is utterly incompatible
with the right of private property and
the established policy of the state, which
permits a change of place in the use of
water as long as the rights of others are
not injured thercby. In the instant case,
the rights of plaintiffs. . . will not be
injured by the contemplated change of the
place of usce, and consequently 1t follows
that plaintiff's complaint does not state
facts sufficient to const Jtutc a cau s of
action. 218 Puc. at 958~ | . g

f

We are not inclined to subsaribe to the

e —

The applicatiﬁﬁ af'A.R.S. f39=L47 is vimilarly in-

compatible with the dootrines of private property enunciated

LT hri::f_:m; S B t.mim:; ;ﬁiﬁi.‘iliﬁf‘dli}l(} . gri.’}linfjw;ftt.ﬁ_f.;f!_‘.,"- 'Ihﬁ:,ul,fgcﬂ

§
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waters of the state are publlo waters and are apportaoneo in
perlods of short supply on the baSlS of flrst in tlme firs t 1n.

right. In contra t, the rights to the use of groundwater

are private property rlghts belonglng to the owners of the"

land overlylng the supply They are apportloned on the basxs'

of ownershlp.of lands. The measure of apportionment 18 not

use.
Thus, under the doctrine of reasonable use, there

are_nofﬂconflieting"_claims iﬁ the senﬂe“thatwﬁhereqmay,be'
"confliCting applications” under the appropriation statotes;.
All lands overlylng the common supply are equally entxtled to

water from.that uoply for reasonable and benefLC1al purposeq.

There is no system of relatlve prlﬁrltleS,'SUCh as EJLJt
under the appropriation etatutes, for excludlng one type of use

in favor.of another, when appllcatlone for the same water are

filed at the said in Brintor 1L,

m-ﬂm*_

same time. Asg quoting

-w—.ﬂw  ih

was

179 Okla. 53,

v. City of Shawnee,

the rule of reasonable use:

from Canada 64 P,2d 694,

696,

. . » does not mean that there shall be

an apportionment of subterranean perco-
lating water between adjacent landowners
for such a thing is often, if not always,

, impossible, and it was this same 1mposel-
bility which gave rlse {0 the anll horule

itgself.

annual flow or temporal prlorlty but reasonable and beneflcial

Once again, plaintiff i playing a yame of Gefinitions.

Plaintiff states and relies on the statutory distinctions be-

tween "domestic,"™ "municipal,”™ "irrigation,® "mining," and

"industrial"” uses of water contained in a ohapter of the water

oode which relates solely to approorlablo wators and Wi iohz

the subjoLP of thlﬂ lawsult

nas no application to.groundwater,

Yat, Plaintiff choosoes to complekely reject the clwah provision

FTT T R R .-

(RN R TR Spe—— 1 B oy iy e

-of the groundwat chaptaer o

R g

exenpting from-its operation wells

L o

for "industrial or Ltran: Y OALR.LS, 54913013y,

pOrtation PUarposoeos.,

- el gl eyl gl Y Y 4 T

e R e — M M- WA R D I-lll\‘-r—'l----in:--n o
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20! due process and without just compnsation.

2 | tion for mun1c1pal" wells, and 3ucord1ngly its rellance on

3 || Jarvis in yet another respect is mlsplaced

4 IIX .

5 CONQTITUTIONAL CDNSIDERATIONS

6 ' | It is ax1omat1c that hnmrever poasible.“ﬁtatutet vhall
7 {| be construed in such a manner as to preserve'thelr constltutlonn
81 ality. « . ." SElECthE Llfe.Inmurance'Co. . E“uitable Llfe

9 | Assurance Co., 10L Ariz. 594, 598, 122 P. 26 710 (1967) ; Stillmay

10 I| v. Marston, 107 Ariz. 208, 209* 484 zd 629 (1971) However, if

L T

11 || FICO's pOSl ion were taken as correct,_that d@glgnatlon of the

12 Sahuarlta~Cont1nental Groundwater hxud pur uaﬂt'ta ﬁiR,S §§4J

13 || 301 et. seq., prohlblts Duval's uses of grcundwater, then,-

14 {{ as so construed, such statutes would he athtrary ané dlscrlmﬂ

15 lnatory apd woujd craate arbltravv and unreagcnable cla351f1caw

16 tlons'of water users and land OWIiT &, Furth&r, the greundwater

18

17 || statutes would be uNCons strtutione 'y vague, would deny Duval
egual protection of the laws, and would deprive Duval of its

property for a constitutionally impermissible purpose without

19

FICO's Constructidn of he Staﬁutas Would Reault in_

1 Plaintiff also ov&rlaokﬂ th fact hat thera 15 no mach EXEMg - 
i

21 —

22 Such Statutes Being Ark ngggx, Daqcrimlnatogx ‘and

23 i Creating Unreasonable and Arbltrér Cla€31ficationf
24 Among Different Clascen of Lanﬁwaners and Water Users.
25 If FICO's conftructlﬁ +f the statutes were taken as

26 | correct, then the statutoes would Lo arbitfary on their face;

274 From the very definition of Y“eritical gr@undw&tmr area;““it-
28’;wou1dbe apparcent that the statates were des 1gnud anﬁly for -
 £34~thQ benefit and pfmﬁﬁﬁtimn of o r:vu]tuI;I water ﬁ&er o ﬁY'-

30 | Jdefinition, o criiical vruuﬁdmatmr aroa L3 A baﬂin“ar EubdiViw

31 §| mion, "not having ¢ uf:f‘zf.umt gtmfml,.i:tcr t'c; prﬁv;dt.. a ruaﬂmmxbl)

|
1
32 {' 5ot £ ﬁupp i ' {or L f.,l,. ‘-fg;:;;fl_ i C.Jﬂ € the cult lV At ﬁ 1.4 I'Id 3.' ';--1 i tﬁf" b_ﬂ ﬂi J’. N
d -
1 o
, 2231y
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1l at the then currcent rates of W1tﬁdrawal‘ A R.S5. §45 301(1}
Further, under the grﬂundwater 5tatuucs, only agri-
ultural water users are entltlnd to petltlon for the formatlaﬂ

0f a crltlcal groundwater area. A.R.S. 545 308{3} p£0Vldu5

lnltlatlve or upon "petltlon to the departnent WLQREQ by . . .

'the users of groundwater"*withln the basln or sudeVL51on.

2
3
4
5 that a crltlcal area shall be Eermed upon the departm&wt 5
6
7
8 [mehaSLS added] . But the dEflnltan sectlon llmlts user
9

of groundwater" to mean‘"any person who is puttlng groundwater

10§ to a beref1c1al us Erlmarllz for mrrlgatlon_eurgoses . A.R.S,
11 545-301(13) S o '

12 ~ .The result 15 that agrlcultufal userv and only

13 || agricultural users are-entitled to petitlon thé”State Land
14 Depaftﬁeﬁt for thé protection of'a cri‘ al.grauﬁlwater area. l
15 || This clearly deniés'a11IOEﬁér-users équalspratectlon of the law |

16 | and discriminates unreasonably and arbitrarily in favor of
18 ‘The unconstitutional application of the statute i:

19
20

shown by the designation of the very critical area here in
issue, The Sahuarita~-Continental Critical Are enconpasseas
21
22

23
24
25

all of the cultivated and reasonablyfirrigablw 1ands in the

Sahuarita-Continental Groundwal«r Subdivision, bui excludes

is reasonably irrigable. hgricultural'inturaﬁts are aliowe&

17 § agricultural interests and against all othori..
to petition for the fﬂfmation of & ﬁrifiéai gfnnndwater area
]

26 | and theieby form an QHCldVﬁ* which %hall be oxc‘mpf from the

thareby»excludewlpdﬂﬂtrial, municipal and all other users {rum

|
{

27 ‘common Taw :;gllﬁatloﬂ of ‘the ﬂmctr;ne of reasonable use and
’tha benefits of that common law doctrine without also giving

;
;
more than half of the land in the Subdivision, none of whick
such other users the opportunity to potition to have thoir

to restrict the application of the common law doctrine of

l1and included within thc*criticnl ﬁren.w'hg:jculture is allmwwd
i )
! =30~

i)

o

( 22
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water avallable to suvtaln agrlculturﬂ at current rates af_
withdrawal, yet.mlnlng-compdnleS'are not afforded the“same -
protection. They are not entltled to the designatloﬂ of a-{'

critical area when it appears that there 13 not suffzcxent watE?

available to sustaln mlnlng at current levels GE'WLthdrawal

| | , R——— - I -

Such anLdlous dlscrlmlnatlon cannot wmthstand constitutlonal

scrutlny.'f

W 0 N O U oA W N

'Not only is the designétibn of a’critical aféauarbitrary
1¢ '_ in relation +to all water uqes except lrrlgation, J.t lS equally
11

12

arbltrary in relatlon to hydrologlcal facts._aThere can be-no

rational justification for dlscr*mindtlng betweph landawner# :

1 { reasonable use when it appél‘d?"s that here is not suffa Clc.nt _ o
13

overlying a common supply on the basis Of'Wthh side cf'a line

14 || their properties lie, when such line has nd relation whatever
15 § to the hydrologic boundafies of the supply, and consequently
.; 16 | no relation to the control of the declining-W&thtabléin the
' 17 | basin. The effect is to cut the Laby in half. Duval's operation:
18 || do not consist of discrete parts; The mining and milling of
, igl-ore 1s an integrated operation with'different phases 0f the
20l operation being conducted on different propertics accnrding I
' 21 | to the suitability of Lhosze prope:tics for suwch purposes.
| 22 | Approximately 12,000 aCréﬂ 0f Duval's operaﬁighé lie within--
I 23 ‘the Cr%ﬁical Area, but FPFICO contﬁndg Lhat'beeauﬁﬁ.ébme of
24 I buval's mining“uperatiﬁna lie béyﬁnd the 1imiLu of the lrrlgable
25 ff land in the Upper Sjnta Cruz vallﬁy the infﬂgrat&d u39-0f f
26 { such land 1s_not permis lbl& and ﬁuval is not entltled to uSp
27 5uch other lands iur mining purpcﬂes. . .
23?; FICO'“;pOthlOn alqo Cdet“S arn unldwful dlscrlmlnaw-_
29’!t10n in favor of the owners af the lower landh in the valley
; 30 | 1In Glover v. Utah Ollwﬁﬂguflngﬁﬂmgﬂ;, 59 Utah 379 202 P. 95&,
— . 31 | (1923), cited in Jarvii 1) II at_lOG Efiz.'at 509, Lhe ceurt com-
32 mrntcd that FICO‘“ pousition, if carried to:iia oqical runcla;LJn,
i
( ??‘“ }
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2
3
4
5
6
7
8
9

;10
J11
 12
13
14
15
16

17

18
19
20

21 |

22

23
24
25

26 |

27
28
29
30

31
32

|

i

L N

could deprive aven the plaintiff of water, as weil as Gtherg

v |
., ﬂ-'-'\;s P

situated on hlgher laan in the baSLn, a;_the comman_ uppl was

depleted and ltS bounuarles cons“rlct 2ed around the lowest aqulfe*v

The plalntlff contenand that to perml

lands outsLde the dl&*fjct'

Vantage of pOSItlon which nature had glven lt }-. ;F

uater "tc be COﬁve}ed tﬁ

1S to deprive her land oF the ad-

The

Court held that such a can51deratlon should not be the con*rol-

llng factor-

If the bottom 0f the watﬁr buavlng mtratum
in the artesian basin is parallel with the
surface of the ground, and defendant is

situated at the lowest point upon uhe qurfacc,

defendant in the future, if necessary, could

‘just as consistently contend that it is en-

titled to the advantage of its position and

therefore operate its wells to the point of

completely draining the upper portion of the
basin. We do not here decide that such con-
duct on the part of defendant would be per-

missible, but only to illustrate the fact.

that "advantage in position" shnould not perw'

haps be considered as a controlling factor
in cases 1lnvolving the correlative use of
water. 202 P. at 958,

FICO asserts that it is enfltl@d to take advantage of

its favorable location in the lowest part of the basin and pro-

hibit all other uses in the basin on lands not o favorably

situated.

R o

g

FICO s

own land but is

*

amnount. of

equlitable or lcga] reason why all of the ldnd ln the ba31n

should be

ficial purposes.

A

“ein falls evenly on'all lend in the basin,

Yet the vater PLOD s does not cod s mere 1v

rechnrge whi el of"c:urf; on its land. ‘I‘he're' 'i.f#

subservient to FICG'E .All axr e GQUally entLtled to

4

pumped from all of the land thereabout.
not merely on

The amount of water puwped By FICO farx exbéedﬂ’the -

flO

| the reasonable use of wuter Frﬁm Lhe gummon supply for bﬁnoﬂ-':

|
_l

One might oot bLe pe-r"mttmi FO UNEOas Lmably t:unc.a;‘:uratt}
watoers on small well sites to the injury of his nelighbors within
the basin, but such circumstances go to the reasonableness of the
use and not to the guestion of wnLLanfIJHM}:Lﬂ'uﬁtitlﬁd.aﬂ'phm Lt
ot water from the compson supply for rodausonable purposes, o

~32=

f o
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gnation of u crit:j.f::al {ﬂ*{):i:‘irlwa'Ls;.:- roared. A, :R;..E . G4 301 113) d!ld

E
“A.R .S, §45-308. Induotrial we]l; are Sp&ﬁlflﬁqlly o> @mﬁtvd.

- Under FICO's COnthUCtIOH, the Groundwater atatuteﬂ
~Would Be Unconstitutionally Vague and Would Deny
‘Both ”rocedfmtﬁﬂw-

gl wilie i

}If the groundwater statuteb and the des:gnatlon of Lhu'

critical area do supersede the appllcatlon of the common law

doctrine of reasonable use 1n these cﬁrcﬁﬁstances; as-FICO
contends,then the groundwater StaLutes afé unronstltutlona1ly
vague. No.one reading the'qrouhdwater statﬁtes would understand
that they.prohlblt transportlng water pumped fram.lndustrzal wall
located on tracta of thmusands of acrhs WLthlP a pr1t;cal area
to mllls located over the common supply, aS'defined b§ the same
statutes, for the commercial milling of copper oré,.ﬂﬁd'one re st
ing a published notice of the proposed dESIQﬂathﬁ of a Frlthul
area would understand that his rlqht; to the 1ndu$trlal use
could be terminated by such deSignatlon. To the_contrary,
the statutes appear to 'limit agricultural uses ﬁniy ang - Lo

| reaffirm the common law.doctrjnw of reaﬂonable use as to all

el i b sy e L B ey il il e 1 AR il

other uses. As wag sSald in uOULhW“‘L LHSINﬁﬁ v. Lrnst,

ring Co.
79 Ariz. 403, 411, 291 P.2d 764 (1855), the classification of
the Act is based "on the distinctions and differences betweem

present agricultural users and put@ntial dqutz tural UBCLS

0f groundwater in rrltlcal area”." [nmphas;s ﬁdded] _ND class

of users other than agricultuxal 1s discus vd hy-Ernsta The

definition of "critical axea" relates exclualvely to the
availability of water for agricultural purpOSEQ.' n R.S.

345- 2301 (1). Only agricultural wsers may pt‘tlfl(}rl fcr Lht? dew1~

Erom the Act. A.R.S. 345u301{3).

The Act contain thﬂ Lurtine p:ﬁwtﬁion'dirﬁctinﬂ

' nat graundwatoey hdﬁiuﬁ_ﬂnd' umd*vi fons all nﬁ duutqn& &a
and that such bauin subedivis Lo :‘511..'13 L eonprise Ez%‘._:';'-’ agaren of

#

Land ovoerliyisg, au azarly a9 o e delormy M'f-d Wy hpown taots

MJJf

=
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1 a distinct body of:groundwater.“ ;.R S. s45~301(:)(6) and 303,

Such definitions would have nmaning only 1L the doctr;ne of

AP 3T T e - e el S e

reasonable use on thc land overlfzng thu common SUPply weroe

being reafflrmed. Such definitions would be meanlnglesg anﬂ

taken as the boundaries of tne common supply.

1f the Code makes the boundarles of the Crltlcal

Area crucmal to the exercise of Duval's proper y rlghts, then

useless 1f the llmltb of the available 1rr1gable acreage are i
Duval is entitled to be apprised of such fact by a reasoaable l

'reading of the statute. Such is a mlnlmal requirement of due
process. Where, as here, one could nctlfead the statute and
understand that his water rights could be terNLnated by tha
_deSlgnatlon of a critical groundwater area,.the statute lsl
fatally defective.

_I ﬂifurther, the State has affirmativelyhlead Duval to
believe that Ehepdpctrine of reasonablé use Qas rééffirmed by
the groundwater ﬁtatutes; Wot only do the yroundwater ta Lt s
provide for the designation of the boundaries of the common

!
|
|
|

supply, the boundaries of the common supply were so de flﬁ&d by
i

the State Land Department by OUrder lo. 14 daﬂignating the

Sahuarita~Continental Groundwater Subdivision. Such order has
not been changed, altered pr amended in-any way. The State Land

Department, the very agency charged thh the dealgnatlpn of the

boundaries ¢f the common suppl} and thh enforcement of the

25 groundwater statutes, has entered into a series of leases and

27 || water outside the Critical Areua for beneficial“use-on'landﬁ

26 || grants of rights-of-way intended to allow Duval to transport
28

overlying the common supply, many of LhLm btate ldntd,' Tha

30

29 ’State has encouraged the develppmwnt'of Duval'ﬂ ac;LVLtiaﬁ
i:ith full_knﬂwledqﬁ of the facts and hus encouraged buval to

i spend over $225,000,000,20 in canital investaent alons, 1..‘?"*_5-’“

32

cuch affirmative actions, the Soate has ropresontaed to Duval

FCTL002156



1 i that its activities are lawful aﬁﬂ hot in viwiétien.ﬂf ﬁhe f
2 groundwater'ﬂtatutas ¢cr the reaﬂmmable:usé ducirine* ror the ‘
3 State now toc rule that such uses violate th@ StétutEE and'tm wirk
4l a forfeiture of Duval's Lnvestments would constitute a denial !
5 | of dué process and equal protection. f o : . ' |
6 To Grant FICO's Motion Would Take Du?al's Property

For a Private Purpose iithout Due Process and With-
7 out Just Compensation. |
B The Supreme Court staﬁed 1n Jarﬁiﬁ I, 104 Ariz.'at !
9 531: | - - | é

10 . » « The doctrine of recasonable uLe 1is a

oy,

rule of property. e T

11

Thus the right of Duval to the~beneficial use of

13 || water on 1ts landﬂ'overlying the common supply'is a property
14 {| right. This rightg;aﬁnot be coniiurated by Lhe nere dealgnaw
15 {| tion of_a éﬁitical groundwater arca, | ”he qurfeenth ﬁmendman
16 i of the-United Skates canﬁtiéﬁtiOﬂ provides that nGIState shall

17 § deprive any person of propzrty wi:hout due progess of law.,
ISE Article II, 517 of the Constitutic: of Arirzona, provides:
. | | |

19{ "o privatoe property shall be taken ox |

| | damaged for public or private use without

20 i just compensation haVLng first been nade,

or paid into court for the owner . . .
21 |

22 ' Thus, unless and until mval is compensated for the
23 Il losc of its property rights under the doctrine of reasonable
24 use, i.e., the right to the beneficlal use of water for mining

25 || purposes on lands overlying the common baSin suppiY, the ground-

27 ll pr- ~orty. Further, it is a taking for a privatc purpose, which

28 | is prohibited in any event under article 1I, §17 of the arizona

20 constitution (rith cortain cxceptions applicable here). Thé

31 H e puetion wore corroct, wld confioecatye Duval's r_.iﬁj;htﬂ i

=y’

Zﬁ)‘uﬁgignatiwn of the Critical Groundwater Arca, 1f FICO's con-
-
|
'32i

vater for milling purnoses and c:v:;mfc:rr on FICO the-right. to

i
;

i
}
i

|
}
26 Hwater statutes prﬂfﬂltﬂ G A uneoastitutional _‘Ll:f!kihg of Duval'ls ;

|

E RN | ﬂ35+
; _

!
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)

I!Ithe usé of the entire baain'suppiy, .
| _ _ ! o _
2[ Further, Article 1II, §4 of the Ari:cna CQnstitutiﬁn
3 || and the Fourteenth Amendment_of he United States Constitution,
4 || provide that no persbn shall be deprived of property without
5 if due process of law. Yet, if'as_FICO contenﬁﬂ,the:designation
5;'of a critical groundwater area is completély déterhinativé
, | | _
75 of where one may and may not use water within the same ground-
8 || watexr basin, then the prduedures for desggﬁétihﬁmguCh*critical
g || areas fall far short.of the minimum requirements of due process.
105'F0f Ekampie¢.ﬂuﬁ'prOCESS of law regquires that property not be i
| . o |

11 | taken without ndtite and opportunity to make defense. ggnanus .
12 IndustrialCommission,53'Arizmw22;i85*2;?d.bd(1939).'Under

13 | the statute, Duval's water rights under the reasonable use

14 || doctrine, the beneficial enqumlnt of itsxlandé,dnd itﬁ capital
15 || investment of over $225,000;000.00, can ailbeconfiscated

16 | with no more notice than publicatiun'of the proposed critical

17 | groundwater arca once each wensk o four successive Wweeks in

Al B Y | I el S~ A o o ey i L, bl T

18 | a newspaper of general circulatior i1n the county. A.R.S. §45-309.

19E Such notice completely falls far short of the constitutional
t
i

20 §i requirements.

e o g A W, FTITY ey

21 | CONCLUS Lo

It is easy to see why FICO does not once mention, much
less discuss, either in the body ¢i LEs Motiaﬁnor 111 1ts R@mav
24 || randum, the meaning of the statutory terms “grcunﬂwmtef baszin®

25 || or "subdivision” of a groundwater basin, Rather, ny choosing teo

27‘ attempting to avoid proving the factual allegations of its case

28 |

and to forocloce considoration of tha facts and eguities which
29 |
30 ¢

clearly entitle Duval to its prosont water uses.

FICO takes the pousition, as b must, that the dasigrnae

tion and boundariecs of 4 "critisol grownlwoator area”™ are all

26 i complain only in terms of “outside the critical area,” FICO i=n
]
)

31 i

important and that. the desigpation and boundaries of o

!
!
32 ¢
{
i
|

- ke, =l
i - i
(.
e
§
r
L .
s far B e i el o S ke e i oot T S R SRR p— m“mm-a
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|

1 : - o ¥ " - ; - | |
1’ groundwater basin” or a “subdivis.on thereoif" are meanln less,

A s,
T Ly

If FTCO dld not assmrt this pOSitLOﬂ,:It would be forcwd to !
- |
;

concede that Duval Dafenuants, owning lands both 1n51ae and

outside the boundarleg of the cr1+1ch1 groundwater arua havu,

legally vested stdtutorlly and cow&tltutlonally protected

)

SO long as the ses are. reasonable and are upon lands overlying

Vi
3
4
5
6 iprOpeLty rlghts to use groundwater underlying such subuLVLsion?
7 | _
8 Il +he "commah baaln““ox'"subd1v151on supply

9

The terms . groundwater basin" and “qubd&V151un therent"

e e i e g e P U Tt e T A i el P w3 F 5 — o e il

10 have_précise meanings under the groundwater tatutes angé at coixnon

P, . SRR L0 Tl g — A

11 || law, and'these meanings retlect hydrologichl realities. They do
12 ) not, as FICO contends, reflect arbitrary surface features such
;13 as irrigablé acreage. Further, well recognized conseguences

14 || attach both at common law and undc: the'grbuudwater‘statuteﬁ,
from the identificaticnlof the bcundarieﬂ-of the common supply,

15

16 | the "distinct body of groundwatex". One such consequence and the

i *

17 | intention of desi gtmtlng a ground..ater subdivision is to identil.

18 | the lands whose ownors may Justif{obly rely nvpon being entitled

19| to the use of water for reasonable and beneficial purposes within

20 Il such bkasgin subdivision. As 5 mati oy of law, »oth under ithe

22 t of reasonable use, Duval is entitled to its present groundwater

'l uses .

|
21‘ Arizona groundwater statutes and under the co.amon law doctrine
23!

24 The law's claim to reason should be preserved, and the

s A e o e —— -
& el TR~ ol e AP NS i ou R S~ A - M= i =, S A gt oo 58 R gl sk g7 =yl G ki, Ml T e L

25 | cours should reject the easy but wmrtificial solution to this caco

26 i suggested by the P aintiff. The Motion for Sumﬁﬁff'dﬁdgm&nt

27 || should be denied.

Heﬂpﬂatfully SUbﬁitted,

28 ||
| o -
29 | e | FENNE:{ORB 'C‘MIG,' von AMMON & UDALL
- ' - _
N Y LL%
| ' ' ' \/&qu, \ﬂé’ G
4§ | | “"'“"""‘“"'""“""""""‘"‘" Uad..... ———
32 h
i | | _
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| _ﬁamﬁs W . JD nsmn ; o “i
100 West Washlngtan St*‘éeiw | i
1700 First National Bank Plaza
- Phoenix, AZ 85003
| Attorn@ys for Duval Defendants_.
Copy of the foregalng hand~ : S E
delivered this 15th day of f
March, 1974 to: :
| SNELL & WILMER ' o B !
(Loren W. Counce, Jr., Esq.) . - :
400 Security Building ' !
Phoenix, A2 RB5004 | ]
Attorneys for Plaintiff
Copy of the foregoing mailed
this 15th day of March, 1974
to:
CHANDLER, TULLAR, UDALL & RICHMOND
(Thomas Chandler, Esqg.) |

1110 Transamerica Building

Tucson, A7Z 85701

Attorneys for the Anaconda Company
and Boyd Land and Cattle Company

MUSICK, PEELER & GARRETT

(Bruce A. Bevan, Jr., Esqg.)

One Wilshire Boulavard

Los Angeles, CA 90017

Attorneys for Pima Mining Compary

|
l
|
|
. |
BVANS, KITCHEL & JENCKES . | ;
(Burton M. Apker, Esq.) D '
363 North First Avenue

Phoenix, AZ 85003 |

attorneys for American Smelting

and Refining Company ‘
LESHER & SCRUGGS |
(Robert 0. Lesher, Esq.)

3773 East Broadway

Tucson, AZ 85716

‘Special Counsel to thﬁ Clty

of Tucson

PETER C. GULATTO. ESQ.
Assistant httorvw; Gcn@ral
159 State Capitol -
Phoenix, AZ 85007

'Rttorneyﬂ for State Land Commig-

si1oner and State Land Dﬁpartment}

dews dobe T

: "_'i..

James W. Jorm..,r:m T S o . . g

e 3.
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STATE OF ARIZONA )
) SS:
COUNTY OF MARICOPA )
| Antonio Bucci hereby certify:
Name
That I am Reference Librarian, Law & Research Library Division of the Arizona State
Title/Division

Library, Archives and Public Records of the State of Arizona;

That there is on file in said Agency the following:
Arizona Supreme Court, Civil Cases on microfilm, Film #36.1.764, Case #11439-2, Supreme Court
Instruments, Part One, Duval Defendants’ Response to Plaintiff’s Motion for Summary Judgment,

Opposing Affidavits and Memorandum, pages 194-232 (39 pages)

The reproduction(s) to which this affidavit is attached is/are a true and correct copy of the document(s)
on file.

Signature

Subscribed and sworn to before me this

Date

4

o+

Signature, Notary Public Y
My commission expires Q Ly(_’;/gz OG 3
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